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IN THE COURT OF DISTRICT JUDGE, LAHORE.
___________,Son of _______________, Caste ____, Resident of _________, Post Office  __________, District ______________.
….Appellant 

V E R S U S
Mst. _____________ alias ___________ Daughter of ___________ ____ Resident of House No. _________ Main Road, ________,  Lahore.

….Respondent 

APPEAL UNDER SECTION 14 OF FAMILY COURTS ACT AGAINST THE JUDGMENT AND DECREE DATED 26.01.2011 PASSED BY MRS. FARZANA FARMAN, JUDGE FAMILY COURT, LAHORE, IN A SUIT FOR RECOVERY OF MAINTENANCE OF RESPONDENT / PLAINTIFF. 
Respectfully Sheweth:- 

1. That brief facts of the case are that appellant was married with respondent on 01.10.1982 and out of marriage Ihtesham alias Zafar Farrukh and Arooj Zohra were born who were 17 and 10 years of ages respectively at the time of institution of suit. 
2. That respondent / plaintiff filed the suit for the recovery of her maintenance on 02.09.2002 levelling allegations that appellant forced her to leave his house in the year 1993 and since then she alongwith both the children has been residing in the house of her parents at Lahore. 
3. That during strained relations, respondent filed a suit for dissolution of marriage and the appellant for restitution of conjugal rights. Later on both the suits were withdrawn due to compromise between the parties. It is important to submit that respondent made her statement in the court that she was ready to live with appellant but she never came back to his house inspite of his repeated efforts. 
4. That she further stated in the plaint that appellant has not paid a single penny for her maintenance during this period. Hence she has again filed the present suit for recovery of her maintenance allowance. 
5. That appellant filed written statement by controverting her allegations with the contentions that she left the house of appellant alongwith her parents at her own sweet will in his absence while taking with her ornaments and clothes valuing Rs. 60,000/-. 
6. That appellant made repeated efforts but she declined to abide in his house, therefore, she is not entitled to claim any maintenance from him. 

7. That it is relevant to submit that appellant’s both children namely Ihtesham and Arooj Zohra also filed a separate suit against appellant on the same date i.e. 02.09.2002 through their mother for the recovery of their maintenance allowance from appellant. 
8. That both the suits were consolidated by the trial court and following issues were framed on 06.01.2004: 
1) Whether plaintiffs are entitled to recover maintenance allowance, if so at what rate for what period? OPP 
2) Whether Ijaz Fatima plaintiff is residing separate without any lawful justification, if so what effect. 

3) Relief. 

9. That respondent appeared as PW-1. Her affidavit is Ex.PA. She produced Naseem abbas as PW2 and his affidavit is Ex.PB and the third witness was Ishtesham who had become major during the pendency of the cases and his affidavit is Ex.P3. 
10. That her documentary evidence and receipts are Ex.P4 to Ex.P10 where as documents Ex.P11 to Ex.P12 are related to payment of property tax etc. and Mark A is his salary slip. 
11. That appellant appeared as DW1. His affidavit is Ex.D1. He produced Yousaf Bukhari as DW2 and his affidavit is Ex.D2 and closed his evidence. 
12. That after hearing both the parties, the learned trial court decreed the suit of respondent vide consolidated judgment and decree dated 26.01.2011 and fixed her monthly maintenance allowance Rs. 2,000/- starting from July 2002 till expiration of the period of her Idat because respondent by filing a separate suit for recovery of dower, dowry and Dissolution of marriage got divorce through court on the basis of Khula on 18.11.2005.
13. That being aggrieved by the impugned judgment and decree dated 26.01.2011, the appellant is filing this appeal on the following amongst other: 
G R O U N D S

(a) That the impugned judgment and decree are against law and facts of the case. 
(b) That learned trial court has illegally omitted to take into consideration that respondent has been willfully avoiding to perform her matrimonial obligations and deserted his house in his absence alongwith both the children while accompanying with her parents in the year 1993 and that thereafter she never came back to the house of appellant inspite of his repeated efforts. Later on appellant filed a suit for restitution of conjugal rights and respondent filed a suit for dissolution of her marriage but both the suits were withdrawn due to compromise as the respondent made her statement in the court that she was ready to live in his house but inspite of that she refused to come back and preferred to live with her parents without any justification. It is important to point out that appellant’s mother and her mother are real sisters. 
(c) That respondent has proved to be disobedient and unfaithful wife of appellant inspite of the fact that he has been providing to her all kinds of facilities of life. The appellant has been leading a very miserable life full of agonies since 1993 due to her desertion alongwith both the children without any justification. In such circumstances, there is no obligation on appellant to provide maintenance to her who has refused to livewith him even after the withdrawal of his suit for restitution of conjugal rights due to her entering into compromise with him for coming and living with him in his house. 
(d) That findings of the lower court by granting the impugned decree of maintenance to her by holding that she is entitled to recover maintenance from appellant at the rate of Rs. 2000/- per month from July 2002 till completion of Iddat period on 18.02.2006 are fanciful and arbitrary being based on conjectures and surmises without taking into consideration that it is the respondent who has refused to perform her marital obligations without any justification and ultimately sought divorce from the court on the basis of Khula by making her statement in the court on 24.11.2005 in the suit for dissolution of marriage etc. which was also decided by the same court on the same date i.e. 26.01.2011. The wording of her statement is reproduced below duly signed by respondent: 
Consequently the learned court granted her divorce on the basis of Khula vide judgment and decree dated 18.11.2005. Certified copy of her statement made on 24.11.2005 and copy of judgment and decree dated 18.11.2005 are attached herewith for kind perusal of the Honourable Court. In such circumstances she is not entitled to demand maintenance from appellant because she had been living on her own accord apart from him and was not willing to live with him and ultimately she got divorce from the court on the basis of Khula. 
(e) That it is further submitted that on the one hand she has been willfully avoiding to perform her matrimonial obligations according to Sharia and got divorce on the basis of Khula and on the other hand she is demanding maintenance for the period during which she has been living apart from him. She cannot be allowed to approbate and reprobate in the same breath. 
(f) That fixation of question of maintenance of Rs. 2,000/- is beyond the financial position of appellant. The respondent has admitted in her affidavit Ex.PA that monthly salary of appellant is Rs. 13,199/- only and except that she has miserably failed to establish any other source of his income. The learned family judge has fixed monthly maintenance of Ihtesham and Mst. Arooj Zohra Rs. 3,000/- for each. Thus entire monthly maintenance of all the three plaintiffs will be Rs. 8,000/- per month and there will remain only Rs. 51,399/- with him for maintaining himself, his old ailing mother, his divorced sister who was the wife of respondent’s brother Hasnain Zaidi and her two daughters. Which is quite insufficient now a days due to rising prices day by day of everything. 
Under the circumstances, it is respectfully prayed that impugned judgment and decree dated 26.01.2011 passed by Mrs. Farzana Farman, Judge Family Court Lahore may very kindly be set aside and the suit of respondent / plaintiff be dismissed with cost. 
Appellant

through

Dated: 
 Advocate High Court
IN THE COURT OF DISTRICT JUDGE, LAHORE.

In re:

_____________
VS
____________
APPLICATION UNDER SECTION 151 C.P.C FOR SUSPENSION OF THE IMPUGNED JUDGMENT AND DECREE DATED 26.01.2011 TILL DECISION OF APPEAL. 

Respectfully Sheweth:

1. That the petitioner has filed the above titled appeal in this honourable court in which no date of hearing has yet been fixed. 

2. That the contents of the appeal may very kindly be read as an integral part of this application.

3. That petitioner has made out a good prima facie arguable case in his favour and the same is likely to succeed. 

4. That the balance of convenience lies in favour of the petitioner and against the respondent.

5. That if the interim relief as prayed for is not granted, the petitioner shall suffer irreparable loss and injury. 

PRAYER:


Under the above circumstances it is, therefore, most respectfully prayed that operation of impugned judgment and decree dated 26.01.2011 may very kindly be suspended till decision of the appeal. 
Petitioner 

through

Dated:  
Advocate High Court

IN THE COURT OF DISTRICT JUDGE, LAHORE.

In re:

_______________

VS
___________________
APPLICATION UNDER SECTION 151 C.P.C FOR SUSPENSION OF THE IMPUGNED ORDER AND DECREE DATED 26.01.2011 TILL DECISION OF APPEAL. 

AFFIDAVIT OF
Syed Hamid Hassan Son of Syed Zaki Hassan Resident of House No. 496, Sher Shah Road, Lahore. 


I the above named deponent do hereby solemnly affirm and declare as under: 

That the contents of accompanying application are true and correct to the best of my knowledge and belief and nothing has been concealed therein. 

Deponent 

VERIFICATION 

Verified on oath at Lahore this ____ day of ________ 2011, that the contents of above affidavit are true and correct to the best of my knowledge and belief and nothing has been concealed therein. 

Deponent 

