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IN THE LAHORE HIGH COURT, LAHORE








WP No.________________/20….


                 Name              	 S/o, D/o Father Name      ,Resident of_______ 
     



………………..PETITIONER

VERSUS

1. The Province of Punjab, through the Secretary Ministry of Finance, Government of Punjab, Punjab Civil Secretariat, Lahore.

2. The Board of Revenue Punjab through its Deputy Secretary, Capital Value Tax, Nabha Road, Old Anarkali, Lahore.

3. The Tehsildar / Sub-Registrar, old Katchehri, Tehsil Daska, District Sialkot.

4. The Attock Petrolium Limited, through its Manager (Sales and Marketing) office at 7th Floor, Attock House, Morgah, Rawalpindi.


………………RESPONDENTS


WRIT PETITION UNDER ARTICLE 199 OF THE CONSTITUTION OF ISLAMIC REPUB LIC OF PAKISTAN,1973.

Respectfully sheweth:-

1. That complete addresses of the parties have sufficiently been provided in the caption of the petition for properly affecting the process of service.
2. That, the petitioner is a foreign resident living in Chicago since long and the present petition is instituted by his mother Mst. Rashida Khanum Cheema, who is fully conversant with the facts of the case and is duly authorized to file the present petition.
(Copy of General Power of Attorney dated 27-05-2016 as Annex-A)
3. That the facts giving rise to the present petition are stated in brief that:- 
i. That, the petitioner is having inherited property measuring two (2) Kanal – Eleven (11) Marlas bearing Khewat No. 895896 Khatoni No. 10261027 Khasra No. 6841/1211, 6843/1212 at Daska Khas in daska near Cheema Hospital, Daska wherein.
ii. That, the petitiner on 06-09-2016 entered into an Lease Agreement of the above said land through his mother vide General Power of Attorney dated 27-05-2016 with Attock Petroleum Limited (hereinafter called the Respondent no. 4) for running its business of Petrol Pump.
(Copy of the lease agreement dated 06-09-2016 as Annex-B)

iii. That, the lessor agreed to lease the demised land to the lessee at Rs. 5,000/- (Rupees Five Thousand only)/per month rent during the lease period, which shall be payable by the lessee from the date of the commissioning / operation of the petrol pump at the demised land.

iv. That, the lease agreement was duly registered with Registrar of Daska on 06-09-2016 wherein; clause (2) of the lease agreement generates liability on the lesseor. The same is reproduced for ready reference:-
2. the lessor hereby covenants with lessee as follows:
a) to pay and discharge all existing and future ground rents, property taxes, cesses, rates and charges whatsoever levied or leviable now or hereafter in respect of “Demised Land” by Central, Provincial or local Governement or any competent authority / body or payable to any superior land lord, if any, and if the lessee pays or is required or is compelled to make payment on these accounts by any process of law or otherwise the lessor hereby authorizes and gives his consent  to the lessee to pay the amount without any reference to him and the lessor further authorizes the lessee to pay the amount so paid from the rent or otherwise recover it from him.


v. That, according to the terms and conditions of the agreement, the said agreement was carried out for fifteen (15) years which would be extendable for further fifteen (15) years at the option of lessee.
The lease period shall commence at the commissioning of the pump site on the demised land and this period shall be for 02 continuous and successive terms consisiting of 15 years each on the terms and conditions as contained herein unless at the option of the lessee of the expiry of the first term or any time before it, specifically terminated by the lessee.

vi. That, the petitoner received a recovery notice dated 01-02-2018 from the Respondent no. 03 that during audit for the year 2017 in the month of December 2017, the inspector stamps Board of Revenue, Punjab, Gujrat Circle found petitioner has made an agreement for two terms of fifteen (15) years and the two terms of fifteen (15) years are equal to thirty (30) years which is chargeable to Capital Value Tax on Immoveable Property (Section 6 of the Punjab Finance Act, 2010 at the rate of two (2%) percent of the recorded value of the landed area i.e (2K-11M) as mentioned in lease agreement, if the lease agreement is more than twenty (20) years.
(Copy of the Recovery notice dated 01-02-2018 as Annex-C)

vii. That, audit officer himself narrated the price of land measuring 2K-11M at Rs. 40,228,800/- (Rupees Forty Million and Two Hundred Twenty Eight Thousad Eight Hundred only) whereon mis-calculated Capital Value Tax @ 2% at Rs. 8,045,760/- (Rupees Eight Million Forty Five Thousad Seven Hundred Sixty only) and the same was assumed by the Deputy Secretary (CVT) Board of Revenue, Punjab dated 01-02-2018 without application of law.
(Copy of the letter from Secretary BOR dated 01-02-2018 as Annex-D)

viii. That, according to the terms and conditions of the Lease Agreement extension of agreement is sole discreation of the lessee. In this regard lessee (Respondent No. 4) has also clarified as well supported by his reply dated 16-02-2018 that the extension of lease agreement depends upon his sales and company policy, would be decided after 15 years.
(Copy of the reply letter dated 16-02-2018 from Respondent no. 04 as Annex-E)

ix. That, the instant petition challenges the Letter No. 175-2018/80-CVT(1) by Respondent No. 2 and the impugned recovery notices dated 01-02-2018 and 16-02-2018 issued by the respondent no. 03 being unconstitutional, ultra vires, without lawful authority, void ab-initio, and of no legal effect on inter alia the following :-

GROUNDS


a. That, the Respondent no. 02 has directly issued the recovery notices despite the facts that was bound by law to pass an assesment order after provinding an ample apportunity to the petitoner in order to meet the ends of justice.

b. That, through the Punjab Finance Act, 2010 (VI of 2010), the Capital Value Tax on Immoveable Property is payable only if the right of use has been surrendered to lessee for the period of more than twenty (20) years or more, which is not applicable in the instant case of petitioner as the lease sanctioned only for period of fifteen (15) years subject to extension at the will of lessee. Published law is reproduced hereunder for ready reference;
6. Capital Value Tax on Immoveable Property.
(3) A tax on the Capital Value of an immovable property shall be payable by a person who acquires an immoveable property by purchases, gift, exchange or power of attorney, surrender or relinquishment of right by the owner ora right to use thereof for twenty years or more or renewal of lease so that the total period of lease in favor of the same lessee is twenty years or more at the rates specified in subsection (5).


(Copy of the Punjab Capital Value Tax on Immoveable Property & Capital Value Tax Rules, 2010 as Annex-F)

c. That, initially the lease agreement is sancationed for fifteen (15) years and extendable on the sole discreation of the lessee whereas; Capital Value Tax (CVT) is applicable on the lease agreement which is for more than twenty (20) years.

d. That, the recovery proceedings are totally ex-partee as well based on assumptions and presumptions that the lease agreement is for more than twenty (20) years and Capital Value Tax is applicable.

e. That, the petitoner is a lessor in the lease agreement and let out the demised property at monthly rent of Rs. 5,000/- which clearly shows that the lease property is not of 20% of the cost assumed.

f. That, the assumption of the value of the property is totally un logical and abuse of discreationery powers as no notice was ever served to the petitoner for clerification in regard of terms and time of lease agreement and the process of valuation of the said property is without applying judicious mind.

g. That, even otherwise if the registration authority is of the opinion about tax collection from the petitioner, shall pass an assessment order of the tax based on the available records provided by the party under sub-section 9 of the Punjab Capital Value Tax on Immoveable Property and if the petitioner fails to provide the required information thereafter assesemnt order can be passed under sub-section 14 of the Punjab Capital Value Tax on Immoveable Property (section 6 of the Punjab Finance Act, 2010), whereas no such assessment has ever been made in such case of the petitioner. Relevant portion is reproduced as:

(9)	The Collector of the district or any authority to whom he is subordinate, may himself or through a person or agent appointed by him for the purpose conduct or cause to be conducted the audit of the capital value tax including examination of accounts and records of that registration authority or any other person mentioned in subsection (6) and may make an assessment of the tax on the basis of such audit.

(14)	Where a registration authority or any other person mentioned in subsection (6) fails to-

(i) Furnish prescribed monthly statement; or

(ii) Provide information or produce documents or record in terms of sub section (10) within the stipulated time, Collector of the district may make an assessment of the tax on the basis of the information or material available to him.

h. That, the Collector of district shall issue the assessment order describing the amount of tax as well explain the manner in which the appeal may be filed against such order, but in such case no assessment order has ever been passed against the petitioner or the right of appeal provided in the law. Relevant part of the Finance Act ibid is reproduced as:

(15)	As soon as may be after making an assessment under subsection (9) or (14) Collector of district shall issue the assessment order to the registration authority or any other person, stating.
(i) The amount of tax due;
(ii) The time, place and manner of filing an appeal against the assessment order.

i. That, the extension of lease is the discreation of lessee and Capital Value Tax shall be payable by the lessor if lease be renewed and if would not be happened, the petitioner will suffer huge loss which is aginst the principals of natural justice.

4. That, the fundamental rights of the petitioner are at stake; on the other hand Article 10A of the Constitution of Islamic republic of Pakistan provides the security in the following manner;
10A Right to fair trial
“For the determination of his civil rights and obligations or in any criminal charge against him a person shall be entitled to a fair trial and due process.”

5. That, even otherwise Article 24 of the Constitution of Islamic republic of Pakistan ensures the protection of the property rights e.g.
“No person shall be compulsorily deprived of his property save in accordance with law.”

6. That, the Government is also bound to promote the social justice and eradication of social evils. Article 37(d) of the Constitution of Islamic Republic of Pakistan speaks as under:-
“The state shall ensure inexpensive and expeditious justice.”

7. According to Article 38(b) of the Constitution of Islamic Republic of Pakistan realize;
“The state shall provide for all citizens, within the available resources of the country, facilities for work and adequate livelihood within reasonable rest and leisure.”

8. That, every citizen and every other person for the time being in Pakistan is guaranteed as his alienable right to enjoy the protection of law and to be treated in accordance wherever he may be and, in particular, no action detrimental to the life, liberty, body reputation or property of any person can be taken at the whims of Government or property of any person can be taken at the whims of Government Functionaries except in accordance with law. Reliance is placed on 1999 CLC 541 and PLD 1999 SC 1026.
9. That in the peculiar circumstances of the case, the Petitioner is left with no other alternate remedy except to invoke the extraordinary constitutional jurisdiction of this Honorable Court, hence the levy has been impugned through the present petition. 
10. That, The petitioner seeks leave of this Hon’able Court to submit further grounds at the time of hearing of this petition.

PRAYER

In view of the circumstances narrated above, it is most respectfully prayed that the Honorable Court by graciously allowing the present petition may be pleased:-

i) To declare the recovery proceedings initiated by respondent no. 02 & 03 on the basis of assumption as illegal and against the statutory stipulations.

ii) To suspend the Letter No. 175-2018/80-CVT(1) dated           01-02-2018 issued by respondent no. 2 and the recovery notices dated 01-02-2018 & 16-02-2018 issued by respondent no. 03.

iii) The respondent No. 4 may graciously be directed not to recover the Capital Value Tax on self-assumption basis.

iv) Any other relief, which this Honourable Court deems fit may also be granted to the petitioner.



                                PETITIONER


Through

                                                        ADVOCATES



	
	



	


CERTIFICATE:-


a) Certified that as per instructions of the client this is the first writ petition on the subject.

b) Certified that this petition has arisen as a consequence of violation of provisions of law and there is no other equality alternative, efficacious and speedy remedy available with the petitioner provided by law in this context. It is also certified that this is first writ petition on the subject before this Hon’able Court.



COUNSEL















                                   IN THE LAHORE HIGH COURT, LAHORE






                                   WP No.________________/2018

Usman Ahmad Cheema 
VERSUS
The Province of Punjab & Others


WRIT PETITION UNDER ARTICLE 199 OF THE CONSTITUTION OF ISLAMIC REPUBLIC OF PAKISTAN, 1973.


AFFIDAVIT OF:-	Mst. Rashida Khanum Cheema, resident of Cheema Hospital, Daska Distt. Sialkot.


I, the above named deponent do hereby solemnly affirm and declare as under:-
That the contents of accompanying Writ Ptition are true and correct to the best of my knowledge and belief and nothing is concealed therein.



                                                                                       DEPONENT 
             VERIFICATION:-
Verified on oath at Lahore on this 20th day of February, 2018 that what is stated above is true to the best of my knowledge and belief.
                                                                                                         .                                                                               DEPONENT                                           
                                                                                                   



                                 IN THE LAHORE HIGH COURT, LAHORE





                                       C. M. No. _______________/2018
IN
WP No.________________/2018


Usman Ahmad Cheema 
VERSUS
The Province of Punjab & Others


APPLICATION UNDER SECTION 151 CPC FOR DISPENSATION OF PRODUCTION OF CERTIFIED COPIES OF DOCUMENTS

Respectfully Sheweth:-

1. That the petitioner has filed the above titled writ petition before this Hon’able court in which next date of hearing has not been fixed so far.
2. That some documents attached with the writ petition are uncertified and original of those are not available to the petitioner for the time being, the petitioner undertakes to produce the same as and when are made available to him.
3. That it is quite in the interest of justice to dispense with the production of certified copies of documents.

It is, therefore, most respectfully prayed that production of certified copies of documents may kindly be dispensed with.


                                                                                                                    PETITIONER
                                                                                                                    Through 
                                                                                                                     COUNSEL

IN THE LAHORE HIGH COURT, LAHORE





C. M. No. _______________/2018
IN
WP No.________________/2018


Usman Ahmad Cheema 
VERSUS
The Province of Punjab & Others

APPLICATION UNDER SECTION 151 CPC FOR DISPENSATION OF PRODUCTION OF CERTIFIED COPIES OF DOCUMENTS.


AFFIDAVIT OF: -Mst. RashidaKhanumCheema, resident of Cheema Hospital, Daska Distt. Sialkot.

I, the above noted deponent do hereby declare and affirm:- 
That the contents of paragraphs of the accompanying dispensation application are correct to the best of my knowledge and belief and may be read as part of this affidavit. 

DEPONENT 


VERIFICATION:-
Verified on oath at Lahore on this 20th day of February, 2018 that what is stated above is true to the best of my knowledge and belief.


DEPONENT
IN THE LAHORE HIGH COURT, LAHORE








C. M. No. _______________/2018
IN
WP No.________________/2018


Usman Ahmad Cheema 
VERSUS
The Province of Punjab & Others


APPLICATION UNDER SECTION 151 CPC FOR STAY

Respectfully Sheweth:-

1. That the petitioner has filed the above titled writ petition before this Hon'ble court in which next date of hearing has not been fixed so far.

1. That the contents of accompanying Writ Ptition may kindly be read as integral part of this application.

1. That the petitioner has strong prima facie case and there is likelihood of its success. 

1. That the balance of connivance also lies in the favour of the petitioner.



P  R  A  Y  E  R:


It is therefore prayed that pending final decision by this Honorable Court, the operation of Letter No. 175-2018/80-CVT(1) dated 01-02-2018 issued by respondent no. 2 and the recovery notices dated 01-02-2018 &            16-02-2018 issued by Respondent No. 03 may kindly be suspended and the Respondent No. 03 may kindly be directed not to initiate any proceeding against the petitioner in biasness, with malafide intention.

Any other relief which this Honourable court deem fit may also be awarded.


PETITIONER


Through 















IN THE LAHORE HIGH COURT, LAHORE




C. M. No. _______________/2018
IN
WP No.________________/2018

Usman Ahmad Cheema 
VERSUS
The Province of Punjab & Others


APPLICATION UNDER SECTION 151 CPC FOR STAY.


AFFIDAVIT OF: -	Mst. Rashida Khanum Cheema, resident of Cheema Hospital, Daska Distt. Sialkot.


I, the above noted deponent do hereby declare and affirm:- 

That the contents of paragraphs of the accompanying stay application are correct to the best of my knowledge and belief and may be read as part of this affidavit.

[bookmark: _GoBack]DEPONENT
VERIFICATION:-
Verified on oath at Lahore on this 20th day of February, 2018 that what is stated above is true to the best of my knowledge and belief.





DEPONENT
